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Washington 

qUESTIONS AND ANSl̂ '̂ERS (NO. 10) " : ' „ • : • ' i'":"' •:, 

'"'' (IMPORTANT NOTE: Letters such as the acconpanying v/ore 

v/ritton in response to specific requests for infomation, and each 

anawer has been made on tho basis of tho particular circunstances ;' 

involved, Thoy should not be construed as covering cases that rrught 

he regarded as similar.) . . , .'I ' 

A Texas Taxicab Company sought inf emotion" about its status 

under the Fair Labor Standards Act. Tho General Counsel's offico ViTote 

as follows: . . . 

„ "You state that prior to October 24, 1938, 95^ to 98^ of the 

businoss of your conpany v/as purely local and that the only nanner in 

id'dch the balance offyoixr business touched upon or affected interstate 

coiaiierco was by reason of the handling and transferring of interstato 

passengers and baggage botv/oen local stati JUS of three rail carriers, 

undor contract vdth tlio oarriors. Your letter Indicates that the :' ' ' 

conpany v/±thdrovr fron t̂ his business with the railroads, but is desirous 

of resuming tlie sorvico if not obliged to observe tho n.ucimum hours re-
.. «..v, '«>' .. y - , i , y -

quirencnts of the Act, ^ • *' ,. . ,̂  

"The Act applies to oaoh ompioyoe engagod ir; commorce or in 

tho production of goods for co'-nnercc as thoso torns aro defined in Section 

5, end it thus becomes an individual natter as to the nature of tho 

' ' . , . . ' • -•"-' y:f V. f y (675) 



Questions ond Answers (No, 10) - 2 - , - < ,*• , ,11/,,--

enploynent of the j-articular onployeo. An onployor nay bo subject 

to the A.ct in rospcct to sone of his employees, ond not as to others, ' ,'. 

For oxoiaulo, it is our opinio-.a that ovory enployoo ongagod by your 

conpany i.n p'-jrfcming the above nentionod service for the railroads . 

v/ould be considered by the courts as ongagod in commGrcc as that term 

is broadly defined vr. the A.ct, and thereforo entitled to -tiio benefits : 

of the Act; however, other onployoos of tho conpany not so engaged, and 

not engaged in other conmorco or in the production of goods for com:.iorco, 

but merely in furnishing v/hat appoars to bo purely local servico, would 

not be entitled to the bonefits, of the Act, - " 

"Next, it is our opinion that the employees engaged in per- ' 

foining the ser-vdoc for the railroads would not cone vdthin the tem 

•outsid'C salesman* as usod in Section 13(a)(1) of the A.ct, and as de

fined in Section 541,4 of the enclosed Copy of Regulations, Part 541, 

- . "Enclosed you will find a copy of Interpretative Bulletin No« 

6, dealing with, tho servico establishmont exonption, Tho Adninistrator 

has no authority to rulo conclusively on -the status of your particular ' 

businoss in connoction v/ith the exemption in Soction 13(a)(2), and is not 

prepared at -this tino to elaborate on tho general cormonts contained in 

this bulletin, ... . ' . ,.,-

, .., "We call your attention to Section 13(b)(1) of the enclosed copy 

o-f- the Act v^ich .Tiigh-fc be applicable to exempt such omployees from the 

naximum hours pro\dsion, and thoreforo, bo the solution of your problon, 

WG noto that Section 203 (b)(2) of -the Motor Carrier Act excludes taxieabs 

from all pro-visions of that Act, except the pro-dsions cf Section 204 

'i','i"' • ' :.' , • ' . y - " •.- -" •-,. ''ii'""'"' • ' " ' y i ' f . i ' ' • , ' (675) 



Questions ond Answers (No, 10) - 3 - . .:, 

relative to qualifications and maxinun hours of sorvico, and, accordingly, 

we suggest that you coni,iunicate v/ith the Interstate Comnerce Conrdssion 

to.ascertain v/hcthor it v/ould duon tho onploycos in question to bo sub

ject to its pov.'or to establir^h hours of service pursuant to Section 204 

of the Motor Carrier Act," 

' ',,, An official of tho Bindery Vforkcrs Union in Chicago asked 

about the rclati.';nship of State lav/s to tho Fair Lab-or Standards Act, 

Tho General Counsel's office replied as follov/s: 

"Mr, i'\ndrov/s has asked ne to reply to your lottor naldng' 

inquiry as to naximiu'i hours applicable to bindery women, under the Fair 

Labor Standards Act and the Irw of Illinois, You nention that un̂ lcr the 

lav/ of Illiniiis, bindery wonon are not allov/od to v/ork over oight ho-urs, 

but that -the Ein-lory Wonen's Union has had .an cight-haur day sinoe 1921, 

vdth the privilogo of v/orking overtine up to tor. hours at t.ino (uid one-

half, and double tine for Saturday aftornoons. You inquire ivhothor thoso 

women aro to be -leprivcd of the privilege of v/orking any overtino if they 

have on opportunity to do so, and if not, hovr nr.^ hoiurs thoy nay be em

ployed, . . • 

"Whether your Unicn has tho privilege under State laws, of 

worl-cing ovortino up to ten hours is a quostion of. State law with whioh 

you aro more foni. liar than -we, ' 

"If tho naxlMum workweek establislied by state iKw is greater 

than that cstablishoc' under Seotion 7 of thq Fair Labor Standards Act, "f 

then as to enployees covered by tho latter Act, the naxinun workweek .̂i 

* • (375) 



Quostloiis and Aj-iswcrs (No, lO) - 4 -

e s t a b l i she. 1 thcreiuv.icr eup.:rso'ic-s t h a t e s t a b l i s h e d by s t a t e law to t h i s 

e x t e n t : wo.non enployed for a workweek longer than t h a t spec i f i ed in 

Sec t ion 7 o f t h e Act a rc e n t i t l e iit t o r ece ive compons.ati on for enploy-

jiont i a oxcc.',o of the h-'urs spccifie-'l a t a r a t e not l e s s than one and 

one-ha l f t i n o s the rogu la r r a t o a t v/iiich thoy r.ro onplo^/o.!, Hov.'-c.vcr, 

no p rov i s i cn of tlic Pa i r Labor Stni'^-lards Act oxcusos nonconpliance by 

an employer vdth a s t a t e l a v v/hich p laces cn abso lu t e l i n i t a t i o n upon 

tho nunbor of hours an c^iployco :'-\iy/ 'work dur ing a worlc.'cok; t h a t i s , 

i f tho s t a t e lav/ pro-'/iOos t h a t no c-r.iploycr s h a l l onplv.-'y a fonale for 

n>5rc thjin f o r t y - e i g h t hours in any v/orkv/po?:, thon rognrd lc s s of t h e 

-willingnoc's of t h e onpl,5ycr t o j 'ay o-vcrti-nc oonponsati-jn, t h e Fa i r 

Labor Stcoidards Act would not oxoue© niciconplianoc by t h e enployor v.-'ith 

tho l i n i t a t i o n inp'^-ised by such s t a t e lav/, 

"Nor v/ould any p rov i s ion of t h e Act excuse n..-;nconpliance by 

an en.plcyor vdth p r c v i s i o n c of S t a t o law or v a l i d union agroononts ivhich 

e s t a b l i s h lo;-/er naxinun, v/orhv/ecks or r a t e s of ove r t ine conjjcnsaticn hi,-h-

or than tho.^o f ixod by the F a i r Labor Standards Act; for ex.^jnplo, you 

n o n t i c p double t ime for Saturday a f t e r n o o n s , " 

. . . ., , ; ' - ' , • ' ' , y ^ y • - ' •' : [• 

Scores of letters have boon received fron ali v̂ arts of the 

country rogr.rding tho status of independent telcph.one exchanges. A 

typical lotv.cr fron the General C-'unsol's '.Ji'fioe follov/s: ' 

"Soction 13(a)(2) of the Act provilcs thab tho wago and hour 

pro-visions shall not apply v.dtl.. respect to any onployeo engaged in a 

retail or service establislii.iont, the greater part of vhose soiling or 

sorxdcing is in intrastate co:x,iorco. In our-rocontly published Intcr-

' f : y ' • '- , • (675) 



Queetionil and Ansv/ers (No, 10) » 5 - ' 

pretatuve ^lletin No, 6 it -was stated that telephone companies are '. 

not considered to be service establishments vdthin tho meaning of 

this exemption. For your information I aia enclosing a oopy of Inter

pretative Bulletin No, 6, ; -, 

"This bulletin does not discuss the question' of whether any 

or all employees of telephone exchanges are engaged in comnerce or the 

produotion of goods for cormerce within the meaning of Sections 6 and 

7 of the Act, However, there are onclosod copies of Interpretative 

Bulletins Nos, 1 and 5 which deal vrith the coverage of those sections, 

I should like to advise you that this office is giving furthor con- ' -

sideration to the applicability of Sections 6 and 7 in the caso of 

independent telephone exchanges, -

-' V "From tho numerous le-bters wc have received it appoars that a 

common practice among small telephone exchanges is to contract tho opera

ting services for a definite amount por nonth. Frequently the contra

cting agont is furnished vdth li\dng quarters, boat and light, and is 

required to give tho svdtchboard whatovor attention ie neodod. With 

rospoot to such omployoes your attention is diroetod to Soction 3(n) 

of the Act, Intorprotativo Bulletin Ho, 3 and Regulations, .Part 531, 

copies of viiich ai-e onclosod. You -.dll note that Soction S(n) of the 

Aot defines the term 'wngo' to include tho roasonablo cost of furnishing 

an omployoo i/dth board, ladging or othor facilitios if sMch bo.ard, 

lodging or o-bhor facilitios nro customarily furnished by tho employer 

to his omployoes, ' 

"This office is presently studying the question of what constitutoe 

' , (675) 



Quosticns and Ansvrers (No. 10) - 6 - ^ f v : ,i-., ,::\'' • .,, 

'hours worked' under various circunstancos. In connoction v/ith this 

study careful consideration vdll bo given to the problems presented 

by snail Indopondont telephone exchanges. Wo havo had sovoral infernal 

conforencos vri.th roprosentatives of the Unitod Statos Independent 

Telephone Association in connection v/ith thi.s and other problems and ', :,̂. 

expect to receive their GUgi;ostcd solution to -the quostion of 'hours • 

worked' in the near futuro," ' ' ' ,'' ' •". 
.•yi-iL '..".., \ 

.-v.i..'. . .-.' ' 

The soeretary of a Metal Trados Association loeatod in the 

State of Washington nskod numerous questions covering tho various 

rihasos of tho Fair Labor Standards Act, Tho General Counsel's offico 

made tho following reply: ^ " ' 

"Ti7e note that our lotfcer of Docombor 30 replied to the first 

throe questions presontod in your letter o.f Novenber 4, leaving unanswer

ed only the fourth v/hioh relatos to what constitutes 'hours worked' of 

an employee engaged in traveling and installation v/ork at his destina

tion, ejid who couples those activities m t h sono selling on route, Tho 

subject of 'hours workod' is undergoing a thouough study and v/ill bo 

treated ii; detail -in a bulletin v/hich v/o hope vrill be is.sviod soon, Vfhen 

it is issued you ivill be sont a copy. Until such date v/c regret that 

v/o are unr.blc to give you any further infornation. • ", .̂. 
' •' - .', f ' ' 

"in rcsponso to your questionnaire entitled 'Ouostions to Mr, 

Andrews , . .': ••' . "'.' ''iP*C;'--

'• •". "1, Tho statoment attributed to the Administrator to the 

effoct -ths-t a salary for a nonthly paid enployoo presupposes componsation 

for overtime v/ork is not, in our opinion, in accord vdth a propor intor-
. . ' • ' - Vi-'Vi'i-. V-'. .. Vi.... ... ...̂ , ..| ., . .̂  .' . .̂  , .. , *. ., 

' I ' f f f •""•:-' I •'/• • • ' • y^ (675) 
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Questions and Ans-ivers (No, lO) - 7 - ;, • 

protation of Soction 7 (a) of the Act, ''''"•;• '̂'v .• 

" 2 , This question relating to hours workod of the travelling 

em.ployee will be treated by a soparato bullotir. on this subject referrdd 

to abo-vo, , ' ' -r'i 

"3, That oortion of your question relating to hours v/orked ;; 
• . ..' 'C' •- '.'. 

v/ill be treated in tho bulletin referred to above. Assuming, hov/evor, 

that an eanployee is subject to the pro-dsicns of tho Act for certain 

h urs worked during a worl-avcek and is exempt thorcfrcm for other hours 

workod during the sano vTOrki'/ook, it is our opinion that no segregation 

of oithor hours or tho rato of pay during that particular v/orkv/sok nay 

be permitted undor the A.ct, This opinion is basod on the v/ords contained 

in Soction 7 (a) of the Act 'no enployor shall, • , employ nny cf his 

employoos who is engaged in cc.nnorce or in tho production of goods fcr 

conrr.orco, , ,(l) for a workv/eek longer than 44 hwurs, , ,unloss such 

omployoo roooivefe conpensation fcr his onploynont in excoss of tho 

hours above spocifiod at a rato not loss than one and ono-hrlf tines 

tho rogular rate at which ho is employod,' It appears to v.s cloar frcn 

those words and fron the general intont cf the A.ct (Section 2) that any 

omployoo engaged in any 'producti n of goods for conn.crce' must be 

ccnporiEatod in accordrnco with -the standards laid dovm in Section 7 (a) 

v/ith respoct to all of his en-iPloyncnt during the v/orkwook in v/hich he 

was ongagod in tho pi-i'duction of g.-.vods for cor-snerco. If the conclusiv^n 

vrero othorv/iso it v/culd bo easy to dof oat the objectives of the Fair 

Labor St-;.ndards Act by--onploying anployees for 44 h-̂ urs in the produc

tion of goods fcr coraiorco and eraploying thon in intrnsta-bo conneree 

duririg the sono v-forl̂ -j-ook for additi'-̂ nc.l hours vdthout lii.-dt, 

. • J . > ,. y (675) 



Questions and Ans-wers (No, 10) - 8 -

"Your fourth question roads as follows: ,; ,-•-.' 

"'Suppose an enployee is normally engaged in work or a 

position covered by the Act, but who is next in lino for 

pronoticn to a supervising or adninistrativo or outsido sales 

position that is exenpt fron tho Act, and duo to absence of his 

oxonpt superior is roquirod to temporarily fill his position, 

is such an omployoo undor such circunstances dully enployod 
.' '.. ' ) 

within tho Aot, and thus while tenporarily engaged in normally 

exempt dutios exonpt fron the provisions of tho Act?' 

"It does not appear that such an employoe falls within our 

dofinition of »oxocutivo' and 'administrative' contained in Section 541,1 

of our regulations, copy of vAich is enclosed, .„._• 

"Your fifth quostion roads as follows: 

"*Is a watchnan, vrorking at an operating plant but enployed . 

EOid paid by an.-insuranco concom or vx;.tching service crnpany,'and 

v.'ho does no checking or handling of products or materials, coverod 

'by the Act? ,,:; .,',*..-v ,. •' 

"Wo are not, at present, able to render an opinion on this quostion 

of coverage of tho Act, This and related questions arc under serious con

sideration, 

"6, You inquire v/hothor a v/atchnan employed by and working-at 

an operating plant but who doos no cliccking or handling of naterials or 

products is covered by tho Act, You are referred to our Ivottor of Decenber 

30 and to our Interprotativo Bulletin No, 1, page 4, copy of which was sont 

you, in v/hich wo state our opinion to bo that a vrr.tchman is engaged in tho 

processes or occupations 'nocossarj.' tc tho production' of goods and is, 

':•••'•:.••••• i:''A-' .' iA- , • •,f/'"i"''''y,:i. -y"yf"'y ,(675)' 
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- 9 -

therefore, covered by the Act. This statenent may be qualified by our 

answer to your question number 5 above." 

' X t ' - . 

' - • / 
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