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QUESTIONS AND ANSWERS (NO. 10)

i}ﬁ%ﬁ@@gggL}E@g: Lettors such as the accompanying were
written in responsc to specifie requests for information, and each
answer hns becn made on the basis of the particuler circumstances
invplvodes Thoy should not be construed as covering cescs that might
be regarded os sinilar,)

A Toxas Taxicab Company sought information’ about its status
under the Fair Lobor Standerds Acte Tho General Counselts office wrote
as follecws: :

"You state thot prior to Octobor 24, 1938, 95% to 98% of the
business of your company was purely locel and that the only mammer in
whiich the balence off'your business touched upon or affected interstate
cormierce was by rcason of the handling and transferring of interstate
rassengers and bagpage between local stations of three rail carriers,
undor contract with the carriors. Your letter indicotes that the
conpeny withdrew from $his business with the railroads, but is desirous
of resunming the sorvico if not obliged to observe the maximum hours re=-
quirencnts of the Act.

"The Act applics te ecoh employee engaged ir commorce or in
the production of goods for comerce as those terms are defined in Scction

3, tnd it thus becomes an individual natter as to the nature of the
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enployment of the particular cmnploycce An omployer moy be subjeet

to the Act in respecet to some of his employces, and not as to otherse.

For example, it is our opinion that overy cemployce engnged by your
company in pcrfcnming the above mentioned serviec for the railroads
would be considercd by the courts as ongeged in commorce as that term

is Broudly defined in the Act, and thercfore cntitied to the bonefits

of the Act; howevor, othor employecs of the compuny not so cngaggd, and
not enguged B other commerce or in the production §f geods for commaerce,
but merely in furnishing whot appears to be purely local service, would
not be ontitlod to the bonefits of tho Acte

"Next, it is our opinion that the employees engrged in pere
forming the service for the railroads would not come within the term
Youtside salesmen?! e used in Section 13(e)(l) of the Act, and as de-
finegd in Sectidn'54l.4 of the enclosed topy of Regulations, Part 541.

"Bnclosed you will find a copy of Interpretative Bullotin Nos
€, dealing with theo service establishment excnption, ‘Tho Administrator
has no authority to rulc conclusively on the status of your particular
business in conncction with the cxemption in Scction 13(2)(2), and is not
proparcd at this timo to claborate on the geoneral corments contained in
thie bulletin,

"We cnll your attention to Section 13(b)(1l) of the enclosed copy
of* the Act which might be applicablc to exempt such employces from the
neximum hours provision, and therefore, be the solution of your pfoblom.
We note that Secticn 203 (b)(E) of the Motor Carrier Act excludes taxicabs
from all provisions of that Act, oxcépt the provisions of Section 204
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relative to qualificeticns and meximum hours of service, and, accordingly,
we suggest thot you communicote with the Intoerstate Commerce Cormission
to .ascertain whether it wouvld deem the employces in question to be sub-
Jeet to its power to establish hours of sdfvice pursuant to Section 204

of the Motor Carrier Act."

An-official of the Eindery Workers Unioﬁ in Chicago asked
sbout the reletionship of State laws to the Fair Labor Stondards Acts
The General Coumsel's office replicd as follows:

"Mr, Andrews has asked me to reply to your letter maliing

inquiry as to maximuwn hours applieable to bindery wemen, under the Fair

Labor Stondards Act end the low of Jllinoise You mention that under the

law of Jllinois, bindery women are not allowcd to work over eight hours,
but that the Pindery Women's Union has had an eight~hour day since 1921,
with the privilege of worlking overtime up to ten hours at timeo and one=
half, and double time for Soturdey aftoerneons. You inguire whethor these
women arc to be deprived of the privilege of working any overtime -if they
have an opportunity to do =o, and if not, h&w magy hours thoy may)be em=
ployeds .

"Whothor your Unicn has the privilege under State laws, of
working overtime up to ten hours is a question of State law with which
yeu arec more familiar than wes

"If the moxirum workwook established by state lew is greator
than that estﬁblishod undor Section 7 of thg Fair Labor Standards Act,
then.as to euployecs covercd'by the latter Act, the maximum workwoek
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pretatuve Bulletin No, 6 it was stated that telephone companies are
not considered to be service establishments within the meaning of
this exeﬁption. For yoﬁr information I am enclosing a copy of Inter-
pretative Bulletin No, 6,

"This bulletin does not discuss the questioﬁ of whether any
or all employees of telephone exchanges are engaged in commerce or the
production of goods for cormmerce within the meaning of Sections 6 and
7 of the Acte However, there are enclosed copies of Interpretative
Bulletins Nose 1 and 5 which deal with the coverage of these sections.

I should like to advise you thet this office is giving further con-
sideration to the avplicability of Sections 6 and 7 in the case of
independent telephone cxchanges,

"From the numerous letters we have received it appears that a
common éractice emong small telephone exchanges is to contract the opera-
ting services for a definite amount per month. Frequently the contra-
cting agent is furnished with living guarters, heat and light, and is
required to give the switéhboard whatever attoention is ncoded, With
rospect to such cmployces your attention is dirceted to Scetion 3(m)
of the Act, Intorprctative Bulletin No, 3 and Regulations, Part 531,
coples of which arc cnclosods You will note that Scetion 3(m) of the
Acf defines the torn twage! to inelude the reasonable cost of furnishing
an employoe with board, ladging or othor focilitios if' sueh board,
lodging or cther facilitios are customarily fNrnishied hty the employer
to his cmployocse
"This office is prosently studying the question of what constitutos
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thours worked! undor various circumstences. In conncction with this
study careful consideration will be given to the protlems prescnted

by small independent telophone exchangese We have had several informal
conforences with ropresentatives of the United States Independent
Telephone Associaticn in connection with this and other problems and
expeet to receive their sugiested solution to the questicn of ‘hours

worked! in the near future,"

R
The sceretary of a Metal Trades Association located in the

i Stﬁtc of Washington asked numecrous questions covéring the various
phases of the Fair Labor Standards Acte The Goneral Counsel's office
made the following replys

"We note that our letter of Deeomber 30 replied to the first
three questions presented in your letter of November 4, leaving unanswer-
ed only the fourth which reclates to what constitutes 'houvrs worked' of
on cmployee engeged in treoveling end installation work at his destina-
tion, and who couples those activities with some selling en routes The
subjoct of 'hours worked! is undergoing e thouough study and will be
treated in dotail in a bulletin which we hope will be issuod soon. When
it is issued ymu Wi11 be sent a copye TUntil such date we regret that
we erec uncble to give you any further informetion.

"In response to your questiomnoire entitled 'Cuestions to Mr.
Androws « « o':

"1, The stotement attributed to the Administrator to the
effect thet a salary for o menthly paid employce presupposcs compensation
for overtime werk is not, in our opinion, in accord with o proper inter=-

(675)



Questions and Answers (No., 10) =~ 7 =
protation of Secticn 7 (2) of the Act,

“g. This questiGn relating to hours worked of the travelling
cmployee will be trented by a soparate bulletin on this subject referred
to above,

"3e That vortion of your question relating to hours worked
will bs treatced in the bulletin referrcd to above. As;uming, however,
that an employce is subjcet to the provisicns of the Act for certain
h-urs worked during o workwoeek and is excmpt thorefrom for other hours
worked during the swume workweek, it is our opirion thot no segregation
of cither hours or tho rate of pay durlng that particular workweek may
be permitted under tho Acte This opinion is bosed on the words contained
in Soction 7 (a) of the Act 'no cmployer shalle o ¢ cmploy any cf his
cmployecs who is ongaged in commoree or in the preduction of goods for
commorces « o(1l) for o workweek longor than 44 hours. « eunless such
emprloyce roovivea compensatiocn for his emplcyment in excess of the
hours ebove specified ot o ratg not less than cne and cne-helf times
tho regular rate at which he is employeds® It appears to us ecleor from
those words and from the gonerel intent of the Act (Seetion 2) that any
employece engaged in any 'production of goods for commercet nmust be
componsated in aecordenco with the stondards 1laid down in Scetion 7 (2)
with respect to all of his employment during the workweck in which he
was engaged in the production of goods for cormerces If the conclusion
were otherwisg it weuld be casy to dofent the objectiv;s of the Fair
Labor Stindards Act by cmploying employecs for 44 h~urs in the produc-
ti;n of geods fer commerece and employing them in intrastote gommerce

during the sumo workwock for additionsl hours without linit,
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"Your fourth question rocds as follows:
"tSuppose an omployec is normally ongaged in work or o
- position covercd by the Act, but who is next in line for

promoticn to o supervising or administrative or outside stales
position that is cxempt from the Act, and due to abscnce of his
oxcmpt superior is required to temporarily f£ill his position,
is such on employce under such circumstances dully employed
within tho Act, and thus whilec tomperarily ongaged in normally
exonpt dutics exompt from the provisions of tho Act??

"It does not appecr that such an employce falls within our
definition of foxccutive'! and tadministrative! contained in Section 541.1
of our regulations, copy of which is enclosed,

"Your fifth question roods as follows:

"*Is a watchman, woerking at an operating plant but omployed .

‘ and poid by an-insurance ccncern or wvotehing sorvice compony, ‘ond
who does no checking or handling of products or materials, covered
by the Act?

"We are not, &t present, able to yendor an opinion on this question
of coverage of the Act., This and rclated quostions arc under serious con=-
siderations,

"6e You inquire whether a watchman employed by and working at
an operating plant but who does no checking or handling of materials or
products is covered by the Acte You arc referred to our letter of December
30 and to our Interprotative Bulletin No. 1, page 4, copy of which was sent
you, in which we state our opinion to be that a wotchman is ongaged in the
processes or occupations 'necessary tc the production' of goods and is,
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therefore, covered by the Act. This statement may be qualified by our

- answer to your question number 5 above,"
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